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Pettigrew, Sheriffs' Association.
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negative instrument—

Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2014 (SSI12014/26).

Work programme: The Committee will consider its work programme.
Standards, Procedures and Public Appointments Committee inquiry into

the procedures for considering legislation in the Parliament: The
Committee will further consider a draft response.
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Justice Committee
9" Meeting, 2013 (Session 4), Tuesday 18 March 2014
Subordinate legislation

Note by the clerk

Purpose
1. This paper invites the Committee to consider the following negative instrument:

o Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2014 (SSI 2014/26).

2.  Further details on the procedure for negative instruments are set out in Annexe E
attached to this paper.

Committee consideration

3. The Committee first considered this instrument at its meeting on 4 March. The
Committee agreed at this meeting to write to the Scottish Government and the
Association of Visiting Committees seeking their comments on the Delegated Powers
and Law Reform Committee’s view that there is a lack of transitional arrangements in
relation to both this instrument and the proposed draft Public Services Reform (Prison
Visiting Committees) (Scotland) Order 2014.

4. The Committee further considered the instrument at its meeting on 11 March and
agreed at this meeting to write to the Scottish Government again, seeking a response
to the issues raised by the Association of Visiting Committees in its response to the
Committee.

5. The latest responses from the Scottish Government is attached at Annexe A
(page 4). The earlier correspondence from the Scottish Government and the
Association of Visiting Committees is attached in Annexes B and C (pages 5 and 6).

6. Background information on the instrument previously circulated is included in
Annexe D.

Scottish Government response

7. At the meeting on 11 March, the Committee agreed to ask the Scottish
Government to respond to the AVC’s concerns regarding the impact that the lack of
transitional provisions in the instrument will have on the production of annual reports
by the Peterhead and Aberdeen Visiting Committees. In his response, the Cabinet
Secretary for Justice reiterates that there was no need for any savings provisions in
the order as the prisoner populations at both prisons were gradually reduced prior to
the prisons being closed. He confirms HMP Peterhead stopped taking admissions in
October 2013 and began transferring prisoners to other SPS establishments on 25
November 2013 and HMP Aberdeen stopped taking admissions on 24 December
2013. He also confirms that the SPS confirmed with the two applicable Visiting
Committees that, at the time of their abolition, there were no on-going investigations
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and that arrangements are in place to report on the applicable Committees’ activities
for the period from 1 April 2013 to their abolition and for the transfer of their records
and documents.

8. The Scottish Government was also asked to comment on the appropriateness of
the Scottish Prison Service leading on the production of legislation which governs the
operation of visiting committees which were set up to scrutinise the SPS. In his
response, the Cabinet Secretary stresses to the Committee that all secondary
legislation in the Scottish Parliament is made by Scottish Ministers and all matters of
secondary legislation are instructed by members of staff of the Scottish Administration.
He further notes that the SPS have direct involvement in matters contained in the
Prisons and Young Offenders Institution (Scotland) Rules 2011 and that it was
therefore, correct that SPS would have involvement in a matter that exclusively
provided amendments to those Rules.

9. He also confirms that the forthcoming draft Public Services Reform (Prison
Visiting Committees) (Scotland) Order 2014 is being taken forward by the Community
Justice Division of the Scottish Government.

Next steps

10. The 40-day period elapses on Wednesday 19 March. The Committee therefore
needs to conclude its consideration of the instrument at this meeting. No motion to
annul has been lodged which would be required if the Committee wished to stop the
provisions coming into force. The Committee will therefore be invited to agree whether
or not it wishes to make any recommendation on the instrument.

11. On arelated issues, Members are also invited to note the comments made by the
DPLR Committee regarding the transitional provisions in the forthcoming draft
affirmative instrument on the Public Services Reform (Prison Visiting Committees)
(Scotland) Order 2014. The Cabinet Secretary in his earlier response to the
Committee indicated that the need for saving and transitional provisions in this
instrument will continue to be assessed and, if required, would be included in the
instrument when it is laid before Parliament. Members may therefore wish to pay
regard to this aspect of the draft affirmative instrument when it is brought forward by
the Scottish Government. The Committee will consider this instrument in due course,
although no timetable has been set yet.

12. Members may also wish to note that the Scottish Government has responded to
the Committee’s report on this instrument which it considered during the consultation
period as a super-affirmative instrument. The response is included in the work
programme paper included with the papers for this meeting and has also been
published on the Committee’s website.

Background

13. The purpose of the instrument is to amend Schedule 2 to the Prisons and Young
Offenders Institutions (Scotland) Rules 2011, which provide for the constitution of
visiting committees, to reflect the opening of HMP & YOI Grampian and the closure of
HMPs Aberdeen and Peterhead.

14. The instrument comes into force on 3 March 2014.
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15. Further details on the purpose of the instrument can be found in the policy note
(see below). An electronic copy of the instrument is available at:
http://www.legislation.gov.uk/ssi/2014/26/contents/made

Consultation

16. The policy note on the instrument confirms that operational managers and policy
colleagues within the Scottish Prison Service, the relevant local authorities and the
Association of Visiting Committees have been consulted and that the local authorities
for the new prison, HMP & YOI Grampian, have agreed the visiting committee’s
membership.

Delegated Powers and Law Reform Committee consideration

17. The Delegated Powers and Law Reform (DPLR) Committee considered this
instrument at its meeting on 18 February 2014 and draws to the attention of the
Justice Committee that no saving or transitional provision is made for the visiting
committees for Aberdeen and Peterhead prisons which are being wound up to allow
them to complete any investigations into complaints which are ongoing
notwithstanding the closure of those prisons and to report for the period 1 April 2013 to
their abolition.

18. The DPLR Committee also draws to the attention of the Committee and the
Scottish Government that similarly no saving or transitional provision is made in the
proposed draft order abolishing visiting committees and replacing them with lay prison
monitors (the Public Services Reform (Prison Visiting Committees) (Scotland) Order
2014).

19. The DPLR Committee further reports to the Parliament a failure in
communication and planning within the Scottish Prison Service, which resulted in non-
compliance with the 28 day rule.

20. The relevant extract from the DPLR Committee’s report on the instrument is
reproduced on page 3 of this paper.

21. In addition, the Convener of the DPLR Committee has written to the Justice
Committee highlighting the DPLR Committee’s concerns. In his letter to the
Committee, Mr Don intimated that he had written to the Scottish Government on this
matter (a copy of the letter is attached at Annexe D).


http://www.legislation.gov.uk/ssi/2014/26/contents/made
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ANNEXE A

SUPPLEMENTARY RESPONSE FROM THE SCOTTISH GOVERNMENT

The Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2014 (SSI 2014/26)

| note the comments provided by the Association of Visiting Committees (AVC) to the
Justice Committee on the 6™ March 2014. In their response, the AVC have raised
concerns regarding the lack of saving and transitional provisions for the visiting
committees at Aberdeen and Peterhead Prisons. The AVC have raised a concern on
the effect of the lack of transition provisions on the ability to transfer records and
documents and the ability to complete the annual reports of the Peterhead and
Aberdeen Visiting Committees for the period 1 April 2013 to the closure of the
applicable prisons. In addition to this, they have raised a concern regarding the
appropriateness of the Scottish Prison Service (SPS) taking the lead in drafting
legislation on Visiting Committees. It may be helpful if | address the concerns
separately.

Lack of saving and transition provisions

As per my letter of 6 March 2014 to the Justice Committee, | can again confirm there is
no need for any saving and transitional requirements for the Prisons and Young
Offenders Institutions (Scotland) Amendment Rules 2014 (SSI 2014/26).

HMP Peterhead closed on 6 December 2013 and HMP Aberdeen closed on the 10
January. The prisoner populations at both prisons were gradually reduced prior to
these dates. HMP Peterhead stopped taking admissions in October 2013 and began
transferring prisoners to other SPS establishments on 25 November 2013 and HMP
Aberdeen stopped taking admissions on 24 December 2013.

SPS confirmed with the two applicable Visiting Committees that at the time of their
abolition, there were no on-going investigations. Furthermore, arrangements are in
place to report on the applicable Committees activities for the period from 1 April 2013
to their abolition and for the transfer of their records and documents.

Role of SPS in Visiting Committees leqgislation

With regards to the concern raised about the appropriateness of the Scottish Prison
Service leading on drafting legislation regarding Visiting Committees. | would stress
that all secondary legislation in the Scottish Parliament is made by Scottish Ministers
and all matters of secondary legislation are instructed by members of staff of the
Scottish Administration. SPS have direct involvement in matters contained in the
Prisons and Young Offenders Institution (Scotland) Rules 2011. Therefore, it is correct
that SPS would have involvement in a matter that exclusively provides amendments to
those Rules.

Finally, | would take this opportunity to confirm that the draft Public Services Reform
(Prison Visiting Committees) (Scotland) Order 2014 is being taken forward by the
Community Justice Division of the Scottish Government.

Kenny MacAskill
Cabinet Secretary for Justice
13 March 2014
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ANNEXE B
RESPONSE FROM THE SCOTTISH GOVERNMENT

Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI 2014/26) and draft Public Services Reform (Prison Visiting Committees)
(Scotland) Order 2014

| note the concerns raised by the Delegated Powers and Law Reform Committee at
their meeting on the 18 February 2014 regarding the omission of saving and
transitional provisions for the visiting committees for Aberdeen and Peterhead prisons.
Further, their concerns that similarly no saving or transitional provision have been
made in the proposed draft order abolishing visiting committees and replacing them
with lay prison monitors (the Public Services Reform (Prison Visiting Committees)
(Scotland) Order 2014). It may be helpful if | address the Prisons and Young Offenders
Institutions (Scotland) Amendment Rules 2014 (SSI 20714/26) and Draft Public
Services Reform (Prison Visiting Committees) (Scotland) Order 2014.

Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI 2014/26)

| can confirm that there is no need for any saving and transitional requirements for this
statutory instrument to allow the Visiting Committees to complete their investigations,
as SPS have confirmed with the relevant visiting committees that at the time of their
abolition there were no on-going investigations.

Draft Public Services Reform (Prison Visiting Committees) (Scotland) Order 2014

| am grateful to the committee for raising this matter in relation to this draft Order. The
need for any such saving and transitional will continue to be assessed and, if required,
will be included in the final version to be laid in parliament.

| hope this information is helpful.
Kenny MacAskill

Cabinet Secretary for Justice
6 March 2014
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ANNEXE C

RESPONSE FROM THE ASSOCIATION OF VISITING COMMITTEES

Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI 2014/26)

| am replying on behalf of the AVC to your email of 4 March seeking our views of the
Delegated Powers and Legislative Reform (DPLR) Committee’s comments on the
Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI 2014/26).

You asked for our views on two points:

1. The DPLR Committee’s view that there is a lack of transitional provision in place to
allow the visiting committees at Aberdeen and Peterhead to complete any
investigations into ongoing complaints and to ensure the completion of an Annual
Report

The AVC shares that view. Transitional provisions are necessary to ensure that
ongoing complaints and enquiries are completed. It is not at all clear why the savings
and transitional arrangements, which have been a feature of all previous orders
relating to the closure of a prison, have been omitted in this case. We have
established from the two VCs that complaints investigations and enquiries were
concluded before the prisoners transferred. This is just as well as the prisoners from
Peterhead were dispersed to other prisons before Christmas and the prisoners from
Aberdeen were similarly dispersed by the end of January. In the case of Aberdeen, the
VC has commented that the Governor gave every assistance to ensure a smooth
transition.

The Amendment to the Rules should also make a provision to ensure that records and
documents are transferred from the Peterhead and Aberdeen VCs to Grampian VC

In relation to the completion of an Annual report, we regard it as essential that the
legal requirement remains in place for this to be undertaken by the Aberdeen and
Peterhead VCs for the period commencing 1 April 2013 until the closure of the two
prisons. However, the Government do not appear to intend this although, oddly, they
intend to require the new Grampian VC to complete an Annual Report for the less than
one month period from the establishment of the VC until 31 March.

There is a further point on which you did not request views but on which we wish to
comment. This is in relation to the termination of the appointments of the members of
the Peterhead and Aberdeen VCs. The Government suggests that councils can use
Rule 146(7)(b)(ii) which provides that a council can terminate the appointment of a
member on being satisfied that the member is, for any reason (other than a failure to
perform his or her duties), incapable of carrying out his or her duties. These powers,
by their context, are clearly intended to be used where is incapacity or other deficiency
on the part of the VC member. To suggest it would be appropriate to use these powers
to terminate an appointment where the prison has been closed is gratuitously insulting
to unpaid volunteers who have devoted a lot of time to protecting the human rights of
prisoners in accordance with national and international law.
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2. The DPLR Committee’s comment that, similarly, no saving or transitional provision
is made in the proposed draft order abolishing visiting committees and replacing them
with lay prison monitors (the Public Services Reform (Prison Visiting
Committees)(Scotland) Order 2014).

It is the clear view of the AVC that the Order should contain savings and transitional
provisions to ensure that prisoners’ rights are protected, that ongoing inquiries and
investigations into complaints etc can be continued, that records are transferred and
that Annual Reports are completed.

It is disappointing, but regrettably not surprising in the light of other numerous drafting
failures and omissions, that the Order does not include the necessary provisions.
Whatever the transitional arrangements from visiting committees to some replacement
system, these transitional arrangements must be robust and effective.

Finally, we would question yet again, the appropriateness of leaving it to the Scottish
Prison Service to lead on drafting legislation in relation to VCs when SPS is the very
body that VCs are established to monitor. This simply demonstrates once more that
the Government either does not care about or understand its responsibilities in relation
to the legislative framework or about the legal protections afforded by VCs.

Neil Powrie DL
Convenor
6 March 2014
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ANNEXE D

BACKGROUND INFORMATION

Policy Note: Prisons and Young Offenders Institutions (Scotland) Amendment
Rules 2014 (SSI 2014/26)

1. The Prisons and Young Offenders Institutions (Scotland) Amendment Rules
2014 (“the Amendment Rules”) were made in the exercise of the powers conferred by
sections 8 and 39 of the Prisons (Scotland) Act 1989. These Rules amend The
Prisons and Young Offenders Institutions (Scotland) Rules 2011 (“the Prison Rules”)
and they are subject to negative procedure.

Policy Objective

2. The Cabinet Secretary announced in August 2007 that a new publicly operated
prison was to be built in the Peterhead area to replace the existing facilities there and
at HMP Aberdeen. HMP & YOI Grampian has been built on part of the HMP
Peterhead site and is scheduled to open in March 2014 and will be fully operational by
late April. HMPs Peterhead and Aberdeen have been closed and their status as
prisons will be discontinued once the Discontinuance of Aberdeen and Peterhead
Prisons (Scotland) Order 2014 comes into force.

3. The Prison Rules set out provisions relating to the regulation and management
of Prisons and Young Offenders Institutions and various matters concerning those who
are required to be detained in these institutions (such as their classification, treatment,
discipline, employment and control).

4. In terms of section 8 of the 1989 Act, Rules made under section 39 must
provide for the constitution of visiting committees. Schedule 2 to the Prison Rules
details the number of VC members to be appointed for each prison and the name of
the appointing Authority. This Schedule requires to be amended to reflect the opening
of HMP & YOI Grampian and closure of HMPs Aberdeen and Peterhead.

Impact Assessment

5. The Equality and Diversity impact assessment was carried out and it was
determined that the changes to Schedule 2 would have no impact on prisoners, staff
or visitors to the prison.

Consultation

6. There has been consultation with operational managers and policy colleagues
within the Scottish Prison Service, the relevant local authorities and the Association of
Visiting Committees. The local authorities for the new prison, HMP & YOI Grampian
have agreed the VC membership.

Financial Effect
7. The Cabinet Secretary for Justice confirms that no Business and Regulatory

Impact Assessment is necessary as the instrument has no financial effects on the
Scottish Government, local government or on business.
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Extract from the Delegated Powers and Law Reform Committee 15" Report 2014

Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI1 2014/26) (Justice Committee)

1. This instrument amends the Prisons and Young Offenders Institutions (Scotland)
Rules 2011 (“the 2011 rules”) in order to establish a prison visiting committee for the
new prison at Grampian and to dis-establish the existing prison visiting committees for
HMP Aberdeen and HMP Peterhead.

2. The Rules are subject to the negative procedure and will come into force on
3 March 2014.

3. In considering the instrument, the Committee asked the Scottish Government for
clarification of certain points relating to the application of rule 146 and 153 of the 2011
rules. The correspondence is reproduced at the Appendix.

4. The correspondence sets out the Scottish Government’s view on how the
members of the visiting committees for HMP Aberdeen and HMP Peterhead will be
removed from office once the instrument takes effect on 3 March 2014.

5. In this context the Committee notes that the instrument makes no saving
provision for the visiting committees for Aberdeen and Peterhead beyond the date of
closure of the prisons. Such a period would permit those committees to complete any
ongoing investigations or to report on their activities under rule 153 for the period from
1 April 2013 to their abolition. The Committee notes that in relation to previous prison
closures such a period has been allowed for such purposes by way of transitional and
saving provision.

6. The Committee takes a keen interest in ensuring that transitional and saving
provision is made where that is appropriate. The Committee accepts that it is not
aware of whether there are any ongoing complaints or other administrative matters
which require to be dealt with and that questions about how any such matters should
be handled raise questions of policy.

7. The Committee therefore draws to the attention of the Justice committee that
no saving or transitional provision is made for the visiting committees for
Aberdeen and Peterhead prisons which are being wound up to allow them to
complete any investigations into complaints which are ongoing notwithstanding
the closure of those prisons and to report for the period 1 April 2013 to their
abolition.

8. The Committee also agreed to write to the Justice committee and the
Scottish Government drawing to their attention that similarly no saving or
transitional provision is made in the proposed draft order abolishing visiting
committees and replacing them with lay prison monitors (the Public Services
Reform (Prison Visiting Committees) (Scotland) Order 2014).

9. The instrument is subject to the negative procedure and therefore is subject to
the 28 day rule in section 28(2) of the Interpretation and Legislative Reform (Scotland)
Act 2010 (“ILRA”). This instrument does not observe the rule. As required by section
31(3) of ILRA the Scottish Prison Service has provided an explanation for this as
follows:
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“The member of staff who was tasked to prepare the SSI misread instructions
from SPS operational colleagues regarding the opening of the new prison, HMP
& YOI Grampian. It had been their understanding that although the new prison
would open on 3 March 2014, it would not be operational until April 2014. Further
that there would be no prisoners located in the Prison until April and hence no
requirements for a visiting committee until this time. However, while reviewing the
paperwork to begin the preparations for the SSI, it was noted that a small number
of prisoners will be relocated to HMO & YOI Grampian on the day it opens,
3 March 2014. Although HMP & YOI Grampian will become fully operational by
April 2014, it will become operational in March 2014.”

10. The Committee accepts that having found itself in the position outlined in the
explanation, as a matter of practical expediency, the Scottish Government had little
alternative but to proceed to make the instrument without observing the requirements
of the 28 day rule. The reason why the Scottish Government found itself in this
position appears to the Committee to have resulted from a failure in communication
and planning within the Scottish Prison Service. The Committee considers that this is
completely unsatisfactory and could have been avoided.

11.The Committee draws the instrument to the attention of the Parliament under
reporting ground (j). The requirements of section 28(2) of the Interpretation and
Legislative Reform (Scotland) Act 2010 have not been complied with as fewer
than 28 sitting days have been allowed between the instrument being laid before
the Parliament and the date on which it comes into force.

12. The Committee finds that a failure in communication and planning within
the Scottish Prison Service is the reason for non-compliance with the 28 day
rule. The Committee finds this to be completely unsatisfactory and reports to
the Parliament accordingly.

Appendix

Prisons and Young Offenders Institutions (Scotland) Amendment Rules 2014
(SSI 2014/26)

On 6 February 2014, the Scottish Government was asked:

Rule 146(1) of the Prisons and Young Offenders Institutions (Scotland) Rules 2011
requires that a visiting committee must be constituted in accordance with the
remainder of that rule for each prison specified in column 1 of Schedule 2 to those
regulations. Rule 146(2) and columns 2 and 3 of that Schedule identify by whom the
membership of that committee is to be appointed by allocating responsibility to local
authorities. Rule 146(4) determines by when the local authorities must make those
appointments. Rule 146(5) sets out when persons appointed under rule 146(4) take
office. Rule 146(6) specifies when members of visiting committees cease to hold office
as read with rule 146(7).

The purpose of the instrument appears to be to dis-establish the visiting committees
for HMP Aberdeen and HMP Peterhead with effect from 3 March 2014 and to establish
a visiting committee for HMP Grampian with effect from that date.

1. The instrument modifies Schedule 2 to the principal regulations. The effect of

article 2(b) is to require a visiting committee to be constituted for HMP Grampian in

accordance with rule 146. A question arises as to whether this instrument goes far
10



JIS4/14/9/3

enough to establish a visiting committee for HMP Grampian since rule 146(4) does not
appear to make provision for the establishment of a new visiting committee other than
immediately after a council election. Rule 146(4)(a) deals with that scenario. By
contrast rule 146 (4)(b) deals with circumstances where the requisite number of
members were not elected in accordance with (4)(a), (4)(c) deals with vacancies as a
result of committee members ceasing to hold office and (4)(d) deals with “any other
vacancy” occurring. The question is whether “vacancies” have occurred for the
purposes of rule 146(4)(d) by virtue of the modification made to Schedule 2 or not. It
would appear to require a strained construction to be placed on rule 146(4)(d) were it
intended to include the creation of a completely new visiting committee as “vacancies
occurring in that committee”. In particular the operation of (4) is material to determining
under (5) the date on which functions will vest in the members of the new visiting
committee. It is suggested that the current circumstances are not provided for by the
drafting of rule 146 and that specific provision is required to achieve that legal effect. |
am aware that this was the approach taken in SSI 2012/26. Nevertheless, on a proper
construction of rule 146 | consider that this question requires to be addressed.

2. The effect of the removal of references to HMP Aberdeen and HMP Peterhead
from Schedule 2 will be to disapply the duty imposed by rule 146(1) to constitute a
visiting committee for those prisons. It is submitted that this is a different legal effect to
the desired effect of dis-establishing the visiting committees that were established
under this rule. It would appear that rule 146(6)(7) does not achieve this effect either.
Is separate provision to this effect not required?

3. The Scottish Government is also asked whether its policy is that rule 153 will
apply to the proposed visiting committee for HMP Grampian for the period up to
31 March 2014. If not, is a transitional provision not required to disapply this rule?

The Scottish Government responded as follows:

1. The purpose of the Amendments Rules is to dis-establish the visiting
committees (VCs) for HMP Aberdeen and HMP Peterhead and to establish a VC for
HM Grampian. The Amendment Rules remove the entries for HMP Aberdeen and
HMP Peterhead from the table in Schedule 2 and add an entry for HMP Grampian to
that table. The Scottish Government’s position is that this is sufficient to provide for the
dis-establishment of the VCs for HMP Aberdeen and HMP Peterhead and that it is
also sufficient for the establishment of a VC for HMP Grampian.

Section 8 of the Prisons (Scotland) Act 1989 provides that rules made under section
39 of the Act must provide for the constitution of VCs appointed in accordance with
those rules. This obligation is given effect to by rule 146 of the Prisons and Young
Offenders Institutions (Scotland) Rules 2011 (“the Prison Rules”). Rule 146(1) of the
Prison Rules provides that a VC must be constituted (in accordance with rule 146) for
each prison listed in the table in Schedule 2 to the Prison Rules. Accordingly, the
addition of HMP Grampian to the table in Schedule 2 provides that a VC must be
established for HMP Grampian.

Rule 146(2) of the Prison Rules makes provision for the appointment of VC members
by local authorities. The number of VC members to be appointed by each council, and
the number of VC members appointed by each council who must not be members of
that council are all specified in the table in Schedule 2. The addition of HMP Grampian
to the table in Schedule 2 means that the members of that VC must be appointed by
the councils specified in that entry and in line with the numbers specified in that entry.

11
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As the Committee have rightly pointed out, rule 146(4) is key to the appointment of
members of a new VC such as HMP Grampian. It is clear from paragraph (1) of rule
146 that a VC must be appointed and the nature of the VC’s membership is made
clear by paragraph 2 of that rule. Paragraph (4) of rule 146 provides how the
appointment of the VC members should take place.

Paragraph (4)(a) provides that members must be appointed at a meeting of the council
held no later than 2 months after the council elections. The members of the VC for
HMP Grampian cannot be appointed through this process as there have been no
recent council elections held by the relevant councils. Paragraph (4)(c) does not apply
here as it caters for the situation where a VC member resigns, has their membership
terminated or ceases to be a member of the relevant council.

Paragraph (4)(b) provides that the member or members of a VC to be appointed by a
council in terms of paragraph (2) must be appointed—

“if for any reason the requisite number of members of a visiting committee is not
appointed at the proper time in terms of sub-paragraph (a), at a meeting of the council
held as soon as possible after that time;”

The Scottish Government’s position is that, as the requisite number of members of
HMP Grampian cannot be appointed at a meeting held within 2 months of the council
elections in terms of paragraph (4)(a), they must be appointed under paragraph (4)(b)
at a meeting of the council held as soon as possible thereafter.

Once the Amendment Rules come into force, there will be an obligation to constitute a
VC for HMP Grampian (rule 146(1)) and the obligation to appoint members to that VC
will fall on the relevant councils specified in Schedule 2 to the Prison Rules (rule
146(2)). The relevant councils will therefore require to convene a meeting in
accordance with rule 146(4)(b) in order to appoint the requisite number of members.
The members of the VC for HMP Grampian will consequently take office on the day
following their appointment in accordance with rule 146(5)(b).

2. Rule 146(1) of the Prison Rules creates an obligation to constitute VCs for the
prisons specified in Schedule 2 and this obligation is carried out by local authorities
appointing VC members under rule 146(2) and Schedule 2. The removal of a prison
from Schedule 2 removes the obligation to constitute a VC for that prison and the
obligation to appoint members to that VC. However, there is no provision in the Prison
Rules for the discontinuance of a VC by the Scottish Ministers or for the automatic
termination of the appointment of VC members on the discontinuance of the
committee.

The Scottish Government’s position is that a VC will be formally discontinued once the
necessary amendments have been made to Schedule 2 to the Prison Rules and the
members of the relevant VC have been removed from office. Rule 146(7) makes
provision for the cessation of the term of office of VC members. Rule 146(7)(b)
provides that a member of a VC ceases to hold office if the council who appointed that
member terminates the member’s appointment on one of four specific grounds. Rule
146(7)(b)(ii) provides that a council can terminate the appointment of a member on
being satisfied that the member is, for any reason (other than a failure to perform his
or her duties), incapable of carrying out his or her duties.

12
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The VCs for HMP Aberdeen and HMP Peterhead will have no continuing duties as
both of those prisons have now been closed and are to be formally discontinued as
prisons once the Discontinuance of Aberdeen and Peterhead Prisons (Scotland) Order
2014 comes into force. The members of the VCs for Aberdeen and Peterhead are
therefore incapable of carrying out their duties and it will be open for the relevant
councils to terminate the appointment of the members of the VCs for HMP Aberdeen
and HMP Peterhead under rule 146(7)(b)(ii). The termination of the membership of the
VCs for HMP Aberdeen and HMP Peterhead by the relevant councils will be the final
step in discontinuing the VCs.

Aberdeen City Council and Aberdeenshire Council are currently tasked with appointing
the members of the VCs for HMP Aberdeen and HMP Peterhead and on the coming
into force of the Amendment Rules, those councils will be obliged to appoint some of
the members of the VC for HMP Grampian. From discussions between Aberdeen City
Council, Aberdeenshire Council and SPS, those councils intend to appoint most of the
HMP Aberdeen and HMP Peterhead VC members to the VC for HMP Grampian. It will
fall to those councils to firstly terminate the appointment of the HMP Aberdeen and
HMP Peterhead VC members under rule 146(7)(b)(ii) before appointing those
individuals to the VC for HMP Grampian under rule 146(2).

Accordingly, it is not considered necessary to provide for the termination of the
appointment of the members of the VCs for HMP Aberdeen and HMP Peterhead as
that can be attended to as part of the appointment process for the VC for HMP
Grampian.

3. The Scottish Government does not propose to disapply the obligations in rule
153 to the VC for HMP Grampian and the VC for HMP Grampian will be required to
report in accordance with that rule. It is acknowledged that any such report will only
encompass a few weeks and will not be as detailed as would otherwise be the case.
However the Scottish Ministers have the power, in terms of rule 149(1) to require the
VC to inquire into and report upon any matter in connection with the prison. The VC
also have ongoing duties to report to the Scottish Ministers in terms of rule 149(2) and
(3). Even though the initial report under rule 153 may be necessarily limited, there are
opportunities for more detailed reporting later in the year.
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ANNEXE D

Letter from the Convener of the Delegated Powers and Law Reform Committee
to the Convener of the Justice Committee

Dear Christine

The Delegated Powers and Law Reform Committee considered the Prisons and
Young Offenders Institutions (Scotland) Amendment Rules 2014 (SSI 2014/26) on 18
February. The instrument amends the Prisons and Young Offenders Institutions
(Scotland) Rules 2011 in order to establish a prison visiting committee for the new
prison at Grampian and to dis-establish the existing prison visiting committees for
HMP Aberdeen and HMP Peterhead.

The Committee agreed to draw the instrument to ther attention of the Parliament under
reporting ground (j) as it failed to comply with section 28(2) of the Interpretation and
Legislative Reform (Scotland) Act 2010.

The Committee also agreed to draw certain other matters in relation to the instrument
to the attention of the Justice Committee, as lead Committee for the instrument. These
are detailed in the Committee’s report on the instrument.

In particular, the Committee noted that the instrument makes no saving provision for
the visiting committees for HMP Aberdeen and HMP Peterhead beyond the date of
closure of the prisons. Without such a period those committees would be unable to
complete any ongoing investigations or to report on their activities under rule 153 of
the Prisons and Young Offenders Institutions (Scotland) Rules 2011 for the period
from 1 April 2013 to their abolition. The Committee also noted that in relation to
previous prison closures such a period has been allowed for such purposes by way of
transitional and saving provision.

In considering the instrument, the Committee noted that a similar issue arises in
relation to the forthcoming draft Public Services Reform (Prison Visiting Committees)
(Scotland) Order 2014 which proposes to abolish visiting committees and to replace
them with lay monitors. Again, the Committee noted that no provision is made for
saving the functions of the visiting committees that are to be abolished in order for
them to complete their investigations into complaints which are ongoing at the time the
public service reform order takes effect.

The Committee was concerned by the apparent lack of transitional and saving
provisions contained in the forthcoming order. However, the Committee considers that
questions regarding how ongoing complaints or other administrative issues should be
dealt with during the transitional period are primarily matters of policy. Accordingly, |
write to draw this matter to the attention of the Justice Committee, as the likely lead
Committee for the draft order when it is laid before Parliament in due course.

| have also written to the Scottish Government on this matter.
Nigel Don MSP

Convener
27 February 2014
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ANNEXE E
Negative instruments: procedure

Negative instruments are instruments that are “subject to annulment” by resolution of
the Parliament for a period of 40 days after they are laid. All negative instruments are
considered by the Delegated Powers and Law Reform Committee (on various
technical grounds) and by the relevant lead committee (on policy grounds).

Under Rule 10.4, any member (whether or not a member of the lead committee) may,
within the 40-day period, lodge a motion for consideration by the lead committee
recommending annulment of the instrument.

If the motion is agreed to by the lead committee, the Parliamentary Bureau must then
lodge a motion to annul the instrument to be considered by the Parliament as a whole.
If that motion is also agreed to, the Scottish Ministers must revoke the instrument.

Each negative instrument appears on the Justice Committee’s agenda at the first
opportunity after the Delegated Powers and Law Reform Committee has reported on
it. This means that, if questions are asked or concerns raised, consideration of the
instrument can usually be continued to a later meeting to allow the Committee to
gather more information or to invite a Minister to give evidence on the instrument. In
other cases, the Committee may be content simply to note the instrument and agree to
make no recommendations on it.

Guidance on subordinate legislation
Further guidance on subordinate legislation is available on the Delegated Powers and

Law Reform Committee’s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/64215.as

pPX
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Justice Committee
Petitions PE1280 and PE1427
Letter from the Scottish Government to the Convener
Thank you for your letter of 19 February concerning Petitions PE1280 and PE1427.
Petition PE1280

Petition PE1280 advocates amending the Fatal Accidents and Sudden Deaths
Inquiry (Scotland) Act 1976 to require the holding of a fatal accident inquiry when a
person from Scotland dies abroad.

Lord Cullen recommended, at paragraph 4.43 of his Report on the Fatal Accident
Inquiry legislation, that there should be an extension to the 1976 Act to make
provision for the Lord Advocate to have a power to apply for a fatal accident inquiry
into the deaths of persons normally resident in Scotland where the body is
repatriated to Scotland. Lord Cullen made it clear, however, in his Report that he
envisaged that the need for such inquiries would be infrequent, and for the discretion
to be exercised only where the relevant authorities of the country in which a death
has occurred have failed to investigate a death adequately or appropriately.

| reiterated the Government’s commitment to legislate on fatal accident inquiries
before the end of this Parliamentary session in the Chamber on 20 February in
response to a question from Richard Baker. The Committee will appreciate that
there has been a heavy programme of Justice legislation in this session of
Parliament and this has delayed the introduction of a Bill on this subject. The
Government will consult on the outstanding recommendations before bringing
forward legislation.

Petition PE1427

PE1427 calls on the Scottish Parliament to urge the Scottish Government to
implement the Scottish Civil Courts Review recommendations on multi-party actions.
The Scottish Government has previously stated that it will address the SCCR
recommendations in this area in its response to Sheriff Principal Taylor’'s report on
the Review of Expenses and Funding of Civil Litigation in Scotland.

Since its publication in September, the Scottish Government has been giving Sheriff
Principal Taylor's report due consideration. The Government hopes to be in a
position to publish a response to the Report in the late Spring. As part of that
response the Government will address the issue of multi-party actions.

Some of the recommendations made by Sheriff Principal Taylor will require primary
legislation, should they be accepted by the Government. A slot on the legislative
programme will have to be considered. Other recommendations are not primarily for
the Government to implement, but rather for the Lord President and Scottish Civil
Justice Council (SCJC). The Government will liaise closely with the Lord President
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and SCJC but the timing of implementation in relation to the aspects of the Report
falling within their remit is ultimately a matter for them.

| hope this is helpful.
Kenny MacAskill

Cabinet Secretary for Justice
6 March 2014
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